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What is 

Constitutional Disputes?

denny@integritylawfirms.com 4

Terminology wise, the term constitutional

disputes is not formally known. However,

constitutional disputes can be understood

using the scope of constitutional issues.

Initially, constitutional review was the most

common term found within constitutional

disputes. It is until constitutional issues

started to develop dynamically, according

to the situation and condition of a country.



Constitutional Review 

as one of the forms of 

Constitutional Dispute
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If a constitution is intended to be binding there must be some

means of enforcing it by deciding when an act or decision is

contrary to the constitution and providing some remedy where

this occurs. In this case we call the process as

Constitutional Review.

Constitution across the world have devised broadly two 

types of constitutional review:

1. By a specialized constitutional court; or

2. By court of general legal jurisdiction

But, there are however many variations on each model, and 

some system are even said to be hybrid.

Source: International IDEA, The Fundamental of Constitutional Courts
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Starting from the constitutional review model, constitutional 

issues then continued to develop and produced other forms of 

constitutional disputes which later became the authority of 

the constitutional court.



7

Centralized System With A Constitutional Court
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• Sometimes called a constitutional

court or constitutional tribunal or

constitutional council and also known

as European system

• Its role is to review laws, and usually

executive acts and decisions, to decide

whether they are constitutionally valid

and provide a remedy in cases where

they are not.

A Constitutional court defined as a 

constitutionally-established, independent 

organ of the state whose central purpose is 

to defend the normative superiority of 

constitutional law within judicial order.

- Alec Stone Sweet

Source: International IDEA, The Fundamental of Constitutional Courts
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Constitutional court are specifically charged with deciding political 

question. In general, constitutional courts have decided cases in 

such a ways as to encourage democratic politics and dialogue 

between different organs of the state. As multiparty democracy and 

constitutional government have diffused globally, most constitution-

makers have preferred the centralized model to the diffused model of 

constitutional review.

Source: International IDEA, The Fundamental of Constitutional Courts
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Carried Out By Court With General Jurisdiction
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• Also known as diffused or American

system.

• In such system, any court can engage in

constitutional review, not only

constitutional question, but also over all

question of civil, criminal, and public

law.

• The power to decide constitutional

questions with finality lies with the

highest (apex) court, usually the

supreme court, indicating its primacy

over other courts. Source: International IDEA, The Fundamental of Constitutional Courts



Four Main Types The Powers 

of Contemporary Constitutional Courts (1/2)
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a. Constitution-drafting jurisdiction (controlling the constitution itself)

• adjudicating issues arising in the constitution-making process; and

• reviewing the constitutionality of constitutional amandments (e.g. as in Nigeria, Senegal,

and South Africa)

b. Judicial review of legislative acts (controlling the legislature)

• reviewing the constitutionality of laws in advance of legislation (ante factum)

• reviewing the constitutionality of laws after legislation (ex post facto)

• reviewing the constitutionality of decision by the legislature; and

• initiating or requiring legislation

Source: International IDEA, The Fundamental of Constitutional Courts
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c. Jurisdiction over official and agencies (controlling the executive)

• reviewing the constitutionality of executive actions and decisions

• hearing impeachment proceedings against holder of public office

• considerations of criminal or civil cases in respect of official corruption

• considerations of qualifications of individual to hold or continue to hold public office

• adjudication of appointment of office-holders under the constitution

• adjudication of disputes as to the competence of organs of state

• adjudication of disputes between organs of state

d. Jurisdiction over political parties and elections (controlling election)

• adjudication of the dissolution or merger of political parties and control over constitutionality of their

actions

• examining the legality of elections and election results at any level

• hearing electoral petitions

Four Main Types The Powers 

of Contemporary Constitutional Courts (1/2)

Source: International IDEA, The Fundamental of Constitutional Courts
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No Constitutional court possesses all four of these powers. The list 

simply denotes the range of possible choices constitutional designer 

may face. Note also tha in some system the are separate, specialized 

administrative sourts, which exercise exclusice jurisdiction over the 

legality of administrative (executive) actions and decisions, including 

delegated (or subsidiary) legislations.

Source: International IDEA, The Fundamental of Constitutional Courts
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What are the differences of constitutional disputes 

between in Indonesia and in Australia?



denny@integritylawfirms.com 14

The Differences of Constitutional Dispute 

in Indonesia and in Australia

No The Differences Indonesia Australia

1. Jurisdiction Constitutional Court High Court

2. The Powers 1. Reviewing the constitutionality of laws after 

legislation

2. Adjudication of disputes between organs of 

state

3. Adjudication on the dissolution political 

parties

4. Examining the legality of elections and 

election results at any level

5. Deciding impeachment on the opinion of the 

parliament

1. Constitutional review

2. Electoral disputes
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The Most Dominant Constitutional Disputes Settlement in Constitutional 

Court of Indonesia

• In Indonesia, constitutional disputes

settlement is dominated by cases of

constitutional review (judicial review) and

electoral disputes.

• There has never been any case for the

dissolution of political parties since the

constitutional court was founded until now.

Source: Rekapitulasi Perkara Mahkamah Konstitusi Republik Indonesia 2004-2022



denny@integritylawfirms.com

2| Laws and Regulations of Constitutional 

Disputes Settlement in Indonesia and 

Australia

16



Laws and Regulations of Constitutional Disputes Settlement in 
Indonesia
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▪ Based on Article 24 C paragraphs (1) and (2) of the 1945 Constitution,

the Constitutional Court has four authority and one obligation in

resolving constitutional disputes. The authority possessed by the

Constitutional Court is final and binding to:

(a) Reviewing the constitutionality of laws after legislation

(b) Adjudication of disputes between organs of state

(c) Adjudication on the dissolution of political parties

(d) Examining the legality of elections and election results at any level

▪ In addition, the Constitutional Court is required to render a decision

on the opinion of the People's Representative Council regarding

alleged violations by the President and/or Vice President according

to the Constitution.



Laws on Constitutional Court in Indonesia
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▪ The procedural law regulated in this act contains

general rules for proceedings before the

Constitutional Court and specific directions

according to the characteristics of each case

which are the authority of the Constitutional Court.

▪ To smoothly implement its duties and authorities,

the Constitutional Court is authorized to form

procedural law according to this Law.



Regulations on Constitutional Court in Indonesia
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There are some Constitutional Court Regulations (“PMK”) as guidelines for disputes settlement in the

constitutional court, as follows:

• 1. PMK 4/2023 concerning Procedures in Cases of Disputes over the Results of the General

Election for the President and Vice President

• 2. PMK 3/2023 concerning Procedures in Cases of Disputes over the Results of the General

Election for Members of the Regional Representative Council

• 3. PMK 2/2023 concerning Procedures in Cases of Disputes over the Results of the General

Election for Members of the People's Representative Council and Regional People's

Representative Council

• 4. PMK 2/2021 concerning Procedures in Cases Reviewing Laws

• 6. PMK 1/2020 concerning Constitutional Court Trials

• 7. PMK 21/2009 concerning Guidelines for Procedures in Deciding the Opinion of the House of

Representatives Regarding Alleged Violations by the President and/or Vice President

• 8. PMK 12/2008 concerning Political Party Procedures

• 9. PMK 8/2006 concerning Guidelines for Proceedings in Disputes of the Constitutional Authority

of State Institutions



Laws and Regulations of Constitutional Disputes Settlement in 
Australia
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There are several laws relating to constitutional dispute

settlement in Australia, as follows:

1. Australian Constitution Section 76;

2. Commonwealth Electoral Act 1918;

3. Commonwealth Electoral Act 1924;

4. Representation Act 1983;
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Australia
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▪ Based on Article 24 C paragraph (1) of the 1945 Indonesian

Constitution, the Constitutional Court has the authority to examine

laws against the 1945 Indonesian Constitution whose decisions are

final and binding. The judicial review authority is also strengthened

in Article 1 paragraph 3 letter A of the Constitutional Court Act (and

its amendments).

▪ Judicial reviews are divided into 2 (two) types:

(1) Substantive Review. This is a review of material content in verses,

articles, and/or parts of laws or Perppu that are deemed to be

contrary to the 1945 Indonesian Constitution.

(2) Procedural Review. This is a review of the process of forming laws

or Perppu that are inconsistent with the provisions for forming laws

or Perppu as referred to in the 1945 Indonesian Constitution.

(a) Constitutional Review in Indonesia (1/2)

Article 2 paragraph (3) and (4) PMK 2/2021 concerning Procedures in Cases Reviewing Laws
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Parties that can submit a judicial review are as

follows:

(1) Individual Indonesian citizens or groups of

people who have the same interests;

(2) Indigenous communities;

(3) Public legal entities or private legal entities;

and

(4) State institutions.

Constitutional Review in Indonesia (2/2)

Article 4 paragraph (1) PMK 2/2021 concerning Procedures in Cases Reviewing Laws



Leading Cases of the Judicial Review in Indonesian 

Constitutional Court
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There are at least four cases that can be

classified as leading cases, namely the

judicial review case related to the

presidential threshold, the Omnibus Law

(Job Creation Law), and recently regarding

the extension of the term of office of the

KPK leadership and general election

system (as a monumental case).
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Judicial Review of Presidential Threshold (1/5)
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• INTEGRITY has filed a judicial review

regarding the presidential threshold in

Article 222 of Law Number 7 of 2017

concerning General Elections.

• First, in the Constitutional Court

Decision Number 49/PUU-XVI/2018. The

Constitutional Court rejected the

application for the annulment of the

provisions of Article 222 of the Election

Law.
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Judicial Review of Presidential Threshold (2/5)
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▪ Second, in the Constitutional Court Decision Number

52/PUU-XX/2022. The petition cannot be accepted because

(Petitioner I “Dewan Perwakilan Daerah”) does not have legal

standing.

▪ As for (Petitioner II “Partai Bulan Bintang”), the Constitutional

Court rejected all of them. However, it is unique, even though

Petitioner II meets the legal standing qualifications and the

petition is not nebis in idem, suddenly the Constitutional

Court decides "to refuse everything" without going through

a judicial examination.

▪ The Constitutional Court has violated the act in

Constitutional Court Regulation Number 2 of 2021

concerning Procedures for Judicial Review, specifically

Article 8 paragraph (1) letter L, Article 34 paragraph (2) letter

b, Article 48 paragraph (1), and Article 49 paragraph (1).
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Judicial Review of Presidential Threshold (3/5)
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▪ From 2017 – 2022, there has never been a case for

a judicial review of the presidential threshold that

has been granted.

▪ The Constitutional Court always uses the "Open

Legal Policy" basis of consideration, so that it is

not the authority of the Constitutional Court to make

a decision. But in practice, the use of open legal

policy requires certain interests.
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Judicial Review of Presidential Threshold (4/5)
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▪ It is clear that the rules in Article 6A

paragraph (2), 6A paragraph (3) of the 1945

Indonesian Constitution should explain that

the rules related to the presidential threshold

are a closed legal policy.

▪ Article 6A paragraph (5) of the 1945

Indonesian Constitution has locked that the

areas that become open legal policies in the

election of the President and Vice President

are limited to technical implementation.
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Judicial Review of Presidential Threshold (5/5)
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▪ The following is a list of judicial

reviews regarding the presidential

threshold that has been decided

by the Constitutional Court for

2017 – 2022.

▪ With details, 3 cases were

rejected and 19 were not

accepted (Niet Ontvankelijke

Verklaard).
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Judicial Review of Job Creation Law (1/5)

denny@integritylawfirms.com

▪ As with the Constitutional Court Decision

Number 91/PUU-XVIII/2020, it has become the

leading case for various judicial review cases,

especially procedural reviews, because it

develops one of the legal principles, namely

"meaningful participation" in the law-making

process.

▪ This legal principle has always been a

reference for the Constitutional Court in

carrying out procedural reviews.
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Judicial Review of Job Creation Law (2/5)
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▪ The Constitutional Court stated that it granted

the principal part of the petition of the

Petitioners conditionally unconstitutional in

part.

▪ By stating that the formation of the Job

Creation Law is contrary to the 1945

Indonesian Constitution and does not have

conditionally binding legal force as long as it

does not mean no amendments have been

made within 2 (two) years of this decision

being pronounced.
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Judicial Review of Job Creation Law (3/5)
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▪ However, instead of perfecting the Job Creation Law, the

President and the DPR actually took an act of

constitutional disobedience, by issuing a Perppu which

later became the new Job Creation Law.

▪ There are two reasons why the actions taken by the

President and the DPR are considered constitutional

disobedience:

(1) The addresat ignored the Constitutional Court's decision

which caused a delay in constitutional justice; and

(2) Discrepancies between the contents of the regulations for

implementing decisions and the interpretation of the

Constitutional Court.

Novendri M. Nggilu, “Initiating Sanctions for the Actsof Constitution Disobedience Against the 
Decision of the Constitutional Court”, Jurnal Konstitusi, Vol. 16 No. 1, 2019, pg, 56 – 57.
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Judicial Review of Job Creation Law (4/5)
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▪ In response to this, INTEGRITY has

become a legal representative representing

15 labor unions submitting a procedural

review of (Undang-Undang Nomor 6

Tahun 2023 tentang Penetapan Peraturan

Pemerintah Pengganti Undang-Undang

Nomor 2 Tahun 2022 tentang Cipta Kerja

Menjadi Undang-Undang) in case number

54/PUU -XXI/2023.

▪ Currently, this case will enter the agenda for

Hearing the President's Expert Statement

on Wednesday, August 23, 2023.
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Judicial Review of Job Creation Law (5/5)
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▪ There is no reason not to cancel the Job Creation Law.

Because it is clear, from the start its formation was

contrary to Article 22 paragraph (2) of the 1945

Indonesian Constitution.

▪ Peraturan Pemerintah Pengganti Undang-Undang

Nomor 2 Tahun 2022 tentang Cipta Kerja did not

receive the approval of the House of Representatives 

(DPR) in the next session, so it must be declared no

longer valid.

▪ The definition of the trial is as stipulated in Article 52 of

Law Number 12 of 2011 concerning the Formation of

Legislation (with amendments thereto). This is also a

consideration in Constitutional Court Decision Number

43/PUU-XVIII/2020.
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Judicial Review of Corruption Eradication Commission Act (1/2)
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▪ The Constitutional Court's decision Number

112/PUU-XX/2022 (related to the extension of the

term of office of the “Komisi Pemberantasan

Korupsi” (KPK) leadership) can be classified as a

decision that formulates new norms.

▪ The reason is that the decision changed and

formulated a new norm in Article 34 of Law

Number 30 of 2002 concerning the Corruption 

Eradication Commission Act by increasing the

term of office extension for the KPK leadership.
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Judicial Review of Corruption Eradication Commission Act (2/2)
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This decision disrupts legal reasoning and

the systematic logic of interpreting the

constitution, so it is not surprising that

behind the current Constitutional Court

decision there is an immaterial gratification

in the form of an extension of the term of

office of the currently serving KPK

commissioner.
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Judicial Review of the Electoral System
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▪ Substantial review of Law Number 7 of 2017 concerning General

Elections related to the general election system.

▪ The Petitioner asked the Constitutional Court to change the open

list proportional representation to a closed list proportional 

representation.

▪ The Constitutional Court rejected the Petitioner's petition based

on Constitutional Court Decision Number 114/PUU-XX/2022

because the open list proportional representation is closer to the

electoral system desired by the 1945 Indonesian Constitution.
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Constitutional review is one of the High Court's 

jurisdiction in Australia

(b) Constitutional Review in Australia (1/3)

https://www.hcourt.gov.au/about/role-of-the-high-court#:~:text=The%20functions%20of%20the%20High,Federal%2C%20State%20and%20Territory%20courts. 

https://www.hcourt.gov.au/about/role-of-the-high-court#:~:text=The%20functions%20of%20the%20High,Federal%2C%20State%20and%20Territory%20courts
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Every Australian court of competent

jurisdiction has the power to declare a

law of the Commonwealth or of a State

void because of transgressing the

Constitution.

The High Court, which is the ultimate

court of appeal in Australia, is the

authoritative and final interpreter of the

Constitution. Though this authority is

not expressly stated in the

Constitution, it can be discerned

through various sources.

Source: The Oxford Handbook of the Australian Constitution

https://www.legislation.gov.au/Details/C2013Q00005/Download

Constitutional Review in Australia (2/3)

Australian Constitution

https://www.legislation.gov.au/Details/C2013Q00005/Download
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The methods of review vary according to both the

nature of the constitutional head of power under

which legislation is said to have been enacted, as

well as whether the challenge to the validity of the

legislation is based upon its restrictive effect upon a

constitutionally protected freedom. These freedoms

are not individual rights or freedoms, but instead effect a

restriction or limitation on the legislative power of the
Commonwealth.

Constitutional Review in Australia (3/3)

https://academic.oup.com/edited-volume/41301/chapter-abstract/352052855?redirectedFrom=fulltext

https://academic.oup.com/edited-volume/41301/chapter-abstract/352052855?redirectedFrom=fulltext
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Rowe v Electoral Commissioner &

Commonwealth, which decided on

amendments to the Commonwealth Electoral Act

1918 (Cth).

It reduced the time available to enrol to vote after

the issue of the writs for a federal election or to

transfer enrolment were invalid as infringing the

constitutional requirement that members of the

Parliament be 'directly chosen by the people’.

https://www.ags.gov.au/areasoflaw/case-studies/constitutional-litigation

Cases (1/2)

https://www.ags.gov.au/areasoflaw/case-studies/constitutional-litigation
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Graham v Minister for Immigration and Border

Protection [2017] HCA 33

▪ The Graham Case involved New Zealand citizens whose

visas were canceled due to their affiliation with the Rebel

Outlaw Motorcycle Gang.

▪ Legal questions arose about the validity of Migration Act

sections 501(3) and 503A(2), impacting judicial power and

the right to seek High Court relief.

▪ The High Court upheld the character test and national

interest criteria but invalidated section 503A(2) due to

excessive limits on Court powers, leading to visa

cancellations; Minister Dutton still deported Graham

despite the ruling.

https://www.ruleoflaw.org.au/judicial-review/

Cases (2/2)

https://www.ruleoflaw.org.au/judicial-review/
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(a)  Electoral Dispute in Indonesia
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The Indonesian Constitutional Court also has the authority

to decide election disputes, as follows:

(1) Disputes over the Results of the General Election for

the President and Vice President;

(2) Disputes over the Results of the General Election for

Members of the Regional Representative Council,

(3) Disputes over the Results of the General Election for

Members of the People's Representative Council

and Regional People's Representative Council; and

(4) Disputes over the Results of the Election of Governors, 

Regents, and Mayors.



Disputes over the Results of the General Election for the President and 

Vice President
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• The Petitioners in the dispute over the election of the

President and Vice President are the presidential and vice

presidential candidate pairs. While the Respondent is the

General Election Commission.

• The object of this case is the General Election

Commission Decision regarding the determination of the

vote acquisition results for the Presidential and Vice-

Presidential Election which has an impact on:

(a) pair of candidates for President and Vice President who are

entitled to take part in the second round of Presidential and

Vice Presidential elections; or

(b) election of presidential and vice presidential candidates.

Article 3 paragraphs (1) and (2) and Article 5 PMK 4/2023 concerning Procedures in Cases of Disputes over the Results of the General 

Election for the President and Vice President



Disputes over the Results of the General Election for Members of the 

Regional Representative Council
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• As for the Petitioners is Members of the Regional

Representative Council in general elections.

While the Respondent is the General Election

Commission.

• The object of this case is the General Election

Commission Decision regarding the

determination of the national election results for

Members of the Regional Representative Council

which affects the election of the Petitioner.

Article 3 paragraphs (1) and (2) and Article 5 PMK 3/2023 concerning Procedures in Cases of Disputes over the Results of the General 
Election for Members of the Regional Representative Council



Disputes over the Results of the General Election for Members of the People's 

Representative Council and Regional People's Representative Council
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• The Respondent is the General Election

Commission.

• The object of this case is the General Election

Commission Decision regarding the determination

of the vote acquisition results for Members of the

People's Representative Council and Regional

People's Representative Council which affect the

acquisition of seats and/or the election of candidates

for Members of the People's Representative Council

and Regional People's Representative Council in a

constituency.

Article 3 paragraphs (1) and (2) and Article 5 PMK 2/2023 concerning Procedures in Cases of Disputes 

over the Results of the General Election for Members of the People's Representative Council and 

Regional People's Representative Council

Petitioners 



Disputes over the Results of the Election of Governors, Regents, and 

Mayors
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Article 2 Article 4 paragraphs (1), (2), and (3) PMK 6/2020 concerning Procedures in Cases 

of Disputes over the Results of the Election of Governors, Regents, and Mayors.

Petitioners Respondent

The object of this case is the respondent's

decision regarding the determination of

significant vote acquisition results and can

influence the determination of the elected

candidate.
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Dispute over the 2019 Presidential and Vice Presidential Election Results
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INTEGRITY Law Firm became the

attorney for the Petitioner in the

Dispute over the 2019 Presidential and

Vice Presidential Election Results at

the Constitutional Court, representing

the Presidential Candidate Pair

Prabowo Subianto and Vice

Presidential Candidate Sandiaga

Salahudin Uno as Constitutional

Court Decision Number 01/ PHPU-

PRESS/XVII/2019.
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Dispute over the election results for the Governor and Deputy Governor of the 

Province of South Kalimantan in 2020 (I)
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▪ INTEGRITY Law Firm became the attorney for the

Petitioner in Dispute over the election results for the

Governor and Deputy Governor of the Province of

South Kalimantan in 2020, by representing the pair of

candidates for Governor and Deputy Governor of South

Kalimantan, namely Denny Indrayana and Difriadi.

▪ The Constitutional Court ordered a re-voting for the 2020

Election for the Governor and Deputy Governor of South

Kalimantan Province in all Polling Places in several sub-

districts because the implementation of the election

process does not comply with statutory regulations, in

particular the implementation which must be guided by the

principles of direct, public, free, confidential and honest,

fair. [Constitutional Decision Number 124/PHP.GUB-

XIX/2021 ]
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Dispute over the election results for the Governor and Deputy Governor of the 

Province of South Kalimantan in 2020 (II)
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▪ The candidate pair for Governor and Deputy Governor of

South Kalimantan, namely Denny Indrayana and Difriadi,

for the second time submitted a dispute over the election

results for the Governor and Deputy Governor of the

Province of South Kalimantan in 2020.

▪ Based on Constitutional Decision Number

146/PHP.GUB-XIX/2021, the application submitted

cannot be accepted because Denny Indrayana and

Difriadi as candidates for Governor and Deputy Governor

of South Kalimantan do not have legal standing.
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Disputed elections are outlined in section 47 of the Constitution:

‘Until the Parliament otherwise provides’ is found throughout the

Constitution and means that until the Parliament makes legislation for how

the process is to be conducted the procedure is set out in the Constitution.

(b)  Electoral Dispute in Australia

http://cefa.org.au/ccf/high-court-%E2%80%98court-disputed-returns%E2%80%99

http://cefa.org.au/ccf/high-court-%E2%80%98court-disputed-returns%E2%80%99
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The Parliament did otherwise provide by delegating the High Court as

the Court of Disputed Returns. Section 354 of the Commonwealth

Electoral Act 1918 defines the Court of Disputed Returns:

http://cefa.org.au/ccf/high-court-%E2%80%98court-disputed-returns%E2%80%99

The Court of Disputed Returns

The High Court shall be the Court of Disputed Returns, and shall

have jurisdiction either to try the petition or to refer it for trial to the

Federal Court of Australia (the Federal Court)….

The Electoral Act gives the High Court the authority to act as the

Court of Disputed Returns if a petition is brought to it by electors

or unsuccessful candidates. Cases can be heard by just one judge

and they can be referred to the federal court.

The Court of Disputed Returns (1/2)

http://cefa.org.au/ccf/high-court-%E2%80%98court-disputed-returns%E2%80%99
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The Court of Disputed Returns in Australia is a special jurisdiction of

the High Court of Australia that hears challenges regarding the

validity of federal elections. The jurisdiction is twofold:

(1) on a petition to the Court by an individual with a relevant interest

or by the Australian Electoral Commission, or

(2) on a reference by either house of the Commonwealth

Parliament.

This jurisdiction was initially established by Part XVI of the

Commonwealth Electoral Act 1902[1] and is now contained in Part

XXII of the Commonwealth Electoral Act 1918.

Challenges regarding the validity of State elections are heard by the

Supreme Court of that State as the State's Court of Disputed

Returns.

The Court of Disputed Returns (2/2)

https://en.wikipedia.org/wiki/Court_of_Disputed_Returns_(Australia)#:~:text=The%20Court%20of%20Disputed%20Returns,the%20validity%20of%20federal%20elections. 

https://en.wikipedia.org/wiki/Court_of_Disputed_Returns_(Australia)#:~:text=The%20Court%20of%20Disputed%20Returns,the%20validity%20of%20federal%20elections
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1. Petition by individual or AEC

▪ Election result challenges involve petitions by individuals

or the Australian Electoral Commission (AEC) to the High

Court within 40 days.

▪ The High Court reviews specific election issues, involving

"illegal practices" like bribery, within its jurisdiction;

constitutional interpretations are decided by the Full

Court.

▪ If upheld, the Court can alter election outcomes,

declare individuals unelected, validate candidates, or

require new elections; costs are similar to standard High

Court proceedings.

Procedure (1/2)

https://en.wikipedia.org/wiki/Court_of_Disputed_Returns_(Australia)#:~:text=The%20Court%20of%20Disputed%20Returns,the%20validity%20of%20federal%20elections. 
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2. Parliamentary reference

▪ Parliament can refer questions about qualifications or

vacancies of Senators or Representatives to the Court.

▪ Referral is made through the Speaker or Senate President;

no time limit applies.

▪ Court's powers include declaring qualifications,

capabilities, and vacancies.

▪ References seek Court's guidance on filling arising vacancies;

the full Court can order recounts supervised by a Court

member.

▪ Unlike election petitions, there's no automatic right to be

heard; individuals need Court's permission; limited instances

of leave granted.

Procedure (2/2)

https://en.wikipedia.org/wiki/Court_of_Disputed_Returns_(Australia)#:~:text=The%20Court%20of%20Disputed%20Returns,the%20validity%20of%20federal%20elections. 
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1998 Election

▪ In the 1998 Senate election challenge, Henry Sue and Terry

Sharples contested Heather Hill's eligibility due to her dual

citizenship with the UK, arguing it violated section 44(i) of

the Constitution.

▪ The case Sue v Hill established that the UK was a foreign

power, as it had no significant influence over Australia, making

Hill ineligible as a dual citizen to be a Senator.

▪ Another challenge by Mr. Ditchburn questioned the above-the-

line voting system's alignment with section 7 of the

Constitution, but it was dismissed by Hayne J, as were similar

petitions by others in different elections..

Cases (1/2)

https://en.wikipedia.org/wiki/Court_of_Disputed_Returns_(Australia)#:~:text=The%20Court%20of%20Disputed%20Returns,the%20validity%20of%20federal%20elections. 
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2013 Senate Election for Western Australia

▪ The 2013 Senate election in Western Australia was closely

contested for the 5th and 6th seats, hinging on the 50th

exclusion point.

▪ After original and fresh scrutiny, Zhenya Wang and Louise Pratt

were initially elected, but a re-count revealed misplaced ballots,

changing the outcome in favor of Wayne Dropulich and Scott

Ludlam.

▪ Due to the lost ballots, the Australian Electoral Commission

petitioned the Court, which ruled the election void, leading to

a special election on April 5, 2014.

Cases (2/2)

https://en.wikipedia.org/wiki/Court_of_Disputed_Returns_(Australia)#:~:text=The%20Court%20of%20Disputed%20Returns,the%20validity%20of%20federal%20elections. 
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